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STATE OF WASHINGTON

DEPARTMENT OF REVENUE

September 6, 2005

TO:  
All County Assessors

FROM:  
Peri Maxey, Assistant Director

Property Tax Division

SUBJECT:  
ASSESSMENT ISSUES OF ELECTRIC GENERATION WIND TURBINE FACILITIES

Issue #1:  What are the primary assessable components of a typical wind turbine facility?

Response:  1.  The land underlying the facility.  This may include the leased fee interest representing the value of the ground lease between the lessor/landlord (typically the farm owner) and the lessee/tenant (the wind turbine facility owner).  Whether the land continues to qualify in the Current Use Program (where the land is characteristically farmland and classified under chapter 34.84 RCW) will be addressed below.

2.  The improvements.  These consist of the concrete foundation/pad, the wind turbine tower and electric generation equipment and ancillary equipment such as electric transformer and distribution equipment.  These could be leasehold improvements or owner improvements.

Issue #2:  Who is statutorily authorized to assess electric generation wind turbine facilities, the Utility Section of the Department of Revenue’s (DOR) Property Tax Division or the local assessor?

Response:  With the exception of intercounty or interstate electric generation wind turbine facilities (assessed by DOR), the county assessor is statutorily authorized and mandated to assess electric generation wind turbine facilities.  This answer is grounded in Article 11, Section 12 of Washington’s Constitution.  When paraphrased, this section states that the Department of Revenue will have no power to assess or collect property taxes.  This authority is vested in the county assessor, the county treasurer, and each of the local taxing districts.
  There are three basic scenarios when defining the operating property of the appraisal unit which will illustrate which jurisdiction has the authority to assess an electric generation wind turbine facility: 

Scenario 1:  The operating property of the appraisal unit is defined as an electric generation wind turbine facility, is operated as a stand-alone, independent power producer, is located solely within the boundary of one county, and is therefore classified as an "intracounty" operating facility.  Assessment Authority:  County Assessor

Scenario 2:  The operating property of the appraisal unit is defined as an electric generation wind turbine facility, is operated as a stand-alone, independent power producer, is located within the boundary of two or more counties, and is therefore classified as an "intercounty" or "interstate" operating facility.  Assessment Authority:  Department of Revenue. 

Scenario 3:  The operating property of the appraisal unit is defined as an electric light and power company that expands its operations by adding an electric generation wind turbine facility, where the wind facility is incorporated into and becomes part of a vertically integrated electric light and power company, is located within the boundary of two or more counties, and is therefore classified as an "intercounty" or "interstate" operating facility.  Assessment Authority:  Department of Revenue. 

Issue #3:  If the electric generation wind turbine facility is locally assessed, which of the components are classified as real property and which are classified as personal property?  

Response:  A typical electric generation wind turbine facility may have anywhere from a few wind turbines to more than one hundred.  The entire facility generally consists of the towers and concrete foundations/pads, turbines, blades, generators, substations, guy wires and ground stays, control buildings, power conditioning equipment, anemometers, recording meters, transmitters, power poles, power lines, and connectors to the utility grid system.  The individual turbine site consists of a large concrete and steel foundation or pad that is typically 20 to 30 feet deep and extends slightly above ground level.  The wind turbine tower is bolted to the foundation with large bolts that are suitable solely for the purposes of installing the tower.  The owners of the turbines normally lease the land from the landowner under a fairly long-term lease agreement (20 or more years, with renewal options).  

For property taxation purposes in Washington State, personal property is defined in RCW 84.04.080 and WAC 458-12-005, and real property is defined in RCW 84.04.090 and WAC 458-12-010.  

Clearly, the land underlying the wind turbine facility is classified as real property by both statute (RCW 84.04.090) and rule (WAC 458-12-010 (1)).  

When the land is leased, the classification as real or personal property of the leasehold improvements consisting primarily of the concrete foundation/pad, the wind turbine tower and electric generation equipment and ancillary distribution equipment falls under the context of the landlord-tenant or lessor-lessee subcategories of the aforementioned statutes and rules.  These subcategories are further characterized as "trade fixtures" for personal property and "fixtures" for real property, depending on the specific facts.
 

The personal property definition of  “Trade fixtures” is found in WAC 458-12-005 (9):

Trade fixtures.  This concept, which is peculiar to the landlord-tenant relationship, refers to the machinery or equipment of any commercial or industrial business which operates on leased land or in rented quarters.  Such machinery or equipment is a trade fixture; i.e., the tenant's personal property, no matter how firmly it may be attached to the landlord's realty, unless it could not be removed without virtually destroying the building housing it, or otherwise seriously damaging the landlord's realty.

Although the term “fixtures” is not formally defined for property taxation purposes, it is referred to in a significant manner in the definition of real property found in WAC 458-12-010 (3):

     (3) Any fixture permanently affixed to and intended to be annexed to land or permanently affixed to and intended to be a component of a building, structure, or improvement on land, including machinery and equipment which become fixtures.  Intent is to be gathered from all the surrounding circumstances at the time of annexation or installation of the item, including consideration of the nature of the item affixed, the manner of annexation and the purpose for which the annexation is made and is not to be gathered exclusively from the statements of the annexor, installer, or owner as to his or her actual state of mind.


     (b) Such items shall not be considered as affixed when they are owned separately from the real property unless an agreement specifically provides that such items are to be considered as part of the real property and are to be left with the real property when the occupant vacates the premises.


WAC 458-12-010 (3) (b) cited above specifically states that items shall not be considered as affixed when they are owned separately from the real property unless an agreement specifically provides that and the items are left on the property when the lessee vacates the premises.  Therefore, if the lease agreement between the parties provides that the turbine and ancillary equipment will continue to be owned by the lessee or annexor after installation and that they must be removed from the property upon expiration of the lease, then the wind turbine is not a fixture and is not considered real property for purposes of property taxation.
  It appears that it is, indeed, industry practice to require the lessee to remove the tower and equipment upon lease expiration.  Therefore, the wind turbine tower and all ancillary equipment are to be classified as personal property.

On the other hand, it is common industry practice to not require the lessee or annexor to remove the foundation upon lease expiration since the majority of it is buried 20 to 30 feet deep (although they may be required to cover the foundation to permit farming).  As such, the foundation is deemed to be a “fixture permanently affixed” to the land and is classified as real property.
  

In summary, under the facts as stated above, applying appropriate statute, rule, and case law to a wind turbine facility, it appears that, absent definitive evidence to the contrary: 
(1) the concrete pad/foundation is considered real property and (2) the removable turbine tower, propellers, electric generation equipment and ancillary distribution equipment will generally be characterized as trade fixtures and classified as personal property for purposes of property taxation.  

Issue #4:  Who should assess the ground lease between the lessor/landlord and the lessee/tenant (wind turbine facility owner), and how should the ground lease be valued? 

Response:  Typically, the land on which the wind turbines are located is leased by the wind turbine utility company from the landowner on a fairly long-term basis.  This creates a leased fee interest for the lessor and a leasehold interest for the lessee.  It also creates a leased fee value to the lessor represented by the present value of the income stream over the term of the lease.  However, by definition, leasehold value exists only if market rent exceeds contract rent.  This situation would occur rarely, if ever, for the lessee of a wind turbine facility.  Therefore, the only increase in value created by the ground lease would be enjoyed by the lessor/farmer in the form of the leased fee interest.  

According to chapter 84.12 RCW, the Department of Revenue is authorized to centrally assess only statutorily defined utility companies.  Therefore, since the lessor (farmer) is not a utility company, the assessment and valuation of the leased fee value of the ground lease should always be performed by the local assessor, even if the lessee (wind turbine facility owner) is centrally assessed by DOR.

According to the Appraisal Institute, the preferred methodology to value a leased fee interest is as follows:

The valuation of a leased fee interest is best accomplished using the income approach.  Regardless of the capitalization method selected, the value of the leased fee interest represents the owner’s interest in the property.  The benefits that accrue to an owner of a leased fee estate consist of income throughout the lease and the reversion value at the end of the lease.
 
If the subject property is classified farm and agricultural under the Current Use Program, the increase in value as a result of the ground lease should be reflected in the market value assessment.  Thus, if the property is removed from Current Use classification, the value of the ground lease will be captured in the additional tax calculation.  (Please see Issue # 6 below regarding current use classification.)
Issue #5:  If the improvements (i.e., the foundation, the wind turbine tower and equipment, and the ancillary equipment) are locally assessed, what qualifies as new construction?

Response:  RCW 36.21.080 gives the following qualifications for “new construction”:

The county assessor is authorized to place any property that is increased in value due to construction or alteration for which a building permit was issued, or should have been issued, under chapter 19.17, 19.27A, or 19.28 RCW or other laws providing for building permits on the assessment rolls for the purposes of tax levy up to August 31st of each year.  The assessed valuation of the property shall be considered as of July 31st of that year.  (Emphasis added)

Further clarification is provided in WAC 458-12-342, which states in part:

New construction as used in this section refers only to real property, as defined in RCW 84.04.090 and further defined in WAC 458-12-010, for which a building permit was issued or should have been issued pursuant to chapter 19.27, 19.27A, or 19.28 RCW or other laws providing for building permits.  (Emphasis added)


In summary, the primary determinants to qualify an improvement as “new construction” are (1) that a building permit was issued or should have been issued, and 2) that the term applies only to real property as defined in RCW 84.04.090 and further defined in WAC 458-12-010.  Based on those criteria, the only component of a wind turbine facility that meets those qualifications is the concrete foundation/pad.  (This is supported by the fact that the only building permits granted in the construction of the Stateline facility in Walla Walla County were for the concrete foundations/pads.) 

Issue #6:  Whether centrally or locally assessed, does the construction of an electric generation wind turbine facility affect the classification of the lessor’s land if it is currently classified in the Current Use Program? 

Response:  To answer this question, we must first determine if the placement of wind turbines on classified farm and agricultural land is both compatible with and incidental to the use of the property for commercial agricultural purposes.  To install a wind turbine, a foundation is placed in the ground, and the tower and turbine are bolted to the foundation.  The area of ground taken up by the turbine is usually around 25 to 40 feet in diameter, depending on the size of the turbine.  Farming activity can occur virtually up to the base of the turbine, allowing the farming activity to continue with very little interruption.  The primary use of the property for commercial agriculture activities does not change.  The number of turbines installed at each facility varies with the contour of the land, the amount of wind, and probably several other factors.  

Several definitions found in statute and rule indicate that wind turbines located on farm and agricultural lands are acceptable as an incidental use of classified property. 

· “Farm and agricultural land” found in RCW 84.34.020 includes any lands including incidental uses as are compatible with agricultural purposes, including wetlands preservation, provided such incidental use does not exceed twenty percent of the classified land and the land on which appurtenances necessary to the production, preparation, or sale of the agricultural products exist in conjunction with the lands producing such products.  (RCW 84.34.020(2)(d).) 

· The definition of "incidental use" found under WAC 458-30-200 means a use of land classified as farm and agricultural land that is compatible with commercial agricultural activities if it does not exceed twenty percent of the classified land.  An incidental use may include, but is not limited to, wetland preservation, a gravel pit, a farm woodlot, or a produce stand (WAC 458-30-200(2)(x).  This definition is not limited to the examples listed.

· WAC 458-30-210(4)(e) states, in part, that farm and agricultural land also includes: 

(ii) Land incidentally used for an activity or enterprise that is compatible with commercial agricultural purposes as long as the incidental use does not exceed twenty percent of the classified land.  An incidental use of classified farm and agricultural land may include, but is not limited to, wetland preservation, a gravel pit, a farm woodlot, or a produce stand.

· WAC 458-30-200(2)(gg) states that  "primary use" means the existing use of a parcel or parcels of land so prevalent that when the characteristic use of the land is evaluated a conflicting or nonrelated use appears to be very limited or excluded.

If only a portion of the classified land is determined to exceed the allowable 20 percent incidental use area, then only that portion of the parcel would be removed from classification following the guidelines found in WAC 458-30-295.  Highlights under this rule that would relate to the removal are as follows: 

· The assessor has the authority to determine if any portion of the classified property no longer meets the criteria for classification found under chapter 84.34 RCW. 

· If the assessor determines that the land or a portion of the land is not being used for a qualified classified use, the assessor must notify the owner in writing regarding this determination and may not remove the land from classification until the owner has had an opportunity to respond to the assessor's determination.

· The owner must respond, in writing, to the assessor's inquiry about the use of the classified land no later than thirty calendar days following the postmark date the assessor's inquiry was mailed to the owner. 

· Unless the owner demonstrates to the assessor that the classified use of the land has not changed, the assessor will remove the land from classification and impose additional tax, interest, and penalty from the date of the change in use (see RCW 84.34.080 and 84.34.108).

The area devoted to the wind turbine project will determine if the current use classification is in jeopardy.  In general, if the area of property used for wind turbines is both compatible with commercial farming activities and the area used does not exceed 20 percent of the entire parcel, the portion would continue to qualify as an “incidental” use of classified property and not cause the current use classification to be removed.  Any area exceeding 20 percent would not qualify for classification and would cause the assessor to remove that portion of the parcel from the current use classification. 
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� For more background, see the Inter Island (1994), Henneford (1935), and Redd (1932) cases.  





� Although the terms "personal property" and "real property" are defined for purposes of property taxation, the term "fixtures" is not.  However, "fixtures" is defined in RCW 62A.9A-102(41), as part of the Uniform Commercial Code, as follows:  "'Fixtures' means goods that have become so related to particular real property that an interest in them arises under real property law."  


� In the absence of such an agreement, there are numerous Washington court decisions that further support and describe the "common law fixture test" including Glen Park Associates, LLC v. State, Department of Revenue, 119 W. App. 481, 82 P. 3d 664 (2003); Lipsett Steel Prod. v. King County, 67 W. 2d 650, 652, 409 P. 2d 475 (1965); [Dep't of Revenue v.] Boeing [Co.], 85 W. 2d [663] at 667-68, 538 P. 2d 505 (1975); Western Agricultural Land Partners v. Dept. of Revenue, 43 W. App. 167, 716 P. 2d 310 (1986).





� Additional evidence for classifying the foundation as real property is that it was the only component of the total wind turbine facility that required a building permit as was the case in Walla Walla County for the Florida Power & Light’s Stateline facility.


� Appraisal Institute, The Appraisal of Real Estate, 12th Edition, 2001, pp. 81-82.
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