· Purpose – History and Background – State of Oregon
· The issues surrounding low-income valuation are not unique to Washington.

· Prior to 1994 – Oregon DOR advised counties to ignore restricted rents and utilize economic rent and expense data with market derived capitalization rates.  

· Purpose of this policy was designed to ensure like properties were being valued and taxed in a uniform manner.
· Therefore the DOR constantly rejected petitions for relief where value reductions were requested on the basis of income or other restrictions.  

· This policy had been in effect at least since the early 1970’s.

· February 1994 Bayridge and Durham Park, Oregon Tax Court. 

· Government restricted apartment, Section 42 program.  
· Court decided that the assessor has to consider the effects of government restrictions on value, even if they are voluntarily incurred by an owner in exchange for income tax benefits.
· Bayridge was affirmed by the Oregon Supreme Court in 1995.

· February 1996, Oregon Tax Court, Forest Village Apts., a Section 515 project.

· Extended the Bayridge decision to Section 515.  The court stated that an appraiser must analyze the restrictions and conditions imposed on the property and determine if the market could and would consider both the negative and the positive effects on value.

· 1997 – Oregon DOR writes a rule taking into consideration both court decisions, that you must consider rent restrictions.

· 1998 -  Piedmont Plaza, 
Oregon Tax Court 

· Appeal of HUD 236 projects (financing subsidy, 1% mortgage rate).

· Judge rejects the department’s rule
· Judge made some tweaks to the sales comparison approach….
· The net result is an increase in AV.

· November, 2000, Oregon Attorney General Opinion.  Valuation methods must result in real market value and produce relatively uniform assessments while taking into account the effect on value of restrictions covered by the statute.

· February 2001, Oregon Supreme Court reversed the 1998 Piedmont Tax Court Decision, HUD 236 properties and the income approach based on restricted rents, was the best after all. 

· December 2001, Oregon DOR repeals their rule.
· January 2002, passage of House Bill 2204 sponsored by Housing and Community Services – passed a special assessment method in order to “put some reasonableness and predictability” into the taxation of rent-restricted multi-unit rental housing.
History and Background - Washington

· November 1996, DOR rescinds PTB 76-9, on the valuation of low income housing.
· Scott Noble responds to the Court regarding the DOR notice that it was  rescinding PTB 76-9, ““The valuation of low-income housing presents complex legal and appraisal issues.”  Not surprisingly, therefore, “there exists mass controversy and confusion over how to value federally subsidized housing.”  

· DOR submits an Amicus Brief to the Court of Appeals regarding the  Cascade Court case, and it stated “… in the Department’s opinion, Washington law, in addition to standard appraisal practices, requires that assessors consider rent restrictions, even if they are voluntary, if they impact the subject property's position in the marketplace.”
· DOR went on to say in the Amicus Brief; “in the Department’s opinion, the preferred approach to valuing low-income housing is to capitalize net operating or actual income. That approach, the Department believes, is best suited to account for rent restrictions that affect the position of subsidized, low-income housing in the marketplace.”
· DOR on the Federal tax credits; “During the disputed assessment years, 1992 through 1995, intangible property generally was subject to property taxation.  As federal investment tax credits are an intangible subject to ownership, the King County Assessor properly included in the assessments of petitioners’ properties the value attributable to that intangible.”

· 2006 – DOR learns that there are over 100 appeals statewide of low-income properties.

·  February 6, 2006 – HB 2059 dropped into the Washington Legislature.
· Amended 84.40.030 – the statute that says all property is to be valued at 100% market value, cannot assume a land usage not permitted, etc.. – and inserted language that said:

· Cannot use sales of multi-family sales involving non-profits or housing authorities, nor any other transaction ionvolviong affordable multifamily rental housing when the price does not reflect government restrictions.

· Cannot use sales of conventional muti-family without adjusting for cash equivalency and without adjusting the NOI.

· The Sales Comparison Approach shall be deemed secondary to Direct Cap.
· Cost Approach shall not be utilized unless appropriate adjustments are made to reflect economic obsolescence.  

· Cost Approach shall be deemed secondary to Direct Cap.

· Primary consideration shall be Direct Cap.

· Cap Rates must be equal to or greater than a conventional cap rate used to value conventional multi-family housing.

· Value of personal property shall be deducted.

· The property owner shall provide the assessor with:

· Rent roll

· Regulatory or loan agreement.

· Minimum of two years of income and expense data

· The bill was to take effect immediately and applied to any pending property appeals. 
DOR’s Response
· When the bill was dropped the Department drafted and sent a letter of concern to the sponsor of the bill, and testified against it.

· The Department worked with the Low Income Housing Committee, where the bill was drafted and proposed, to educate and explain why the Department was opposed.  The purported purpose behind the bill was to resolve the assessment issues now into the future.
· The Department believed that:

· The legislation set a precedent.  Assessors are required to value property at “market value”, which means they are required to consider all affects on value including detrimental effects. 

· Putting methodologies into law limits the balancing effect of using three approaches to value. 

· Putting methodologies into law is bad for taxpayers because it doesn’t consider downward economic cycles, whereby the traditional three approaches to value does consider all economic conditions. 

· Other property owners would follow suit and ask for methodologies that suit them placed into law.
· Putting methodologies into law does not solve long-term issues.  States  that do have specific valuation methods into their laws, have as much or more litigation as states that do not.
· The sponsor of the bill agreed to not pass the bill out of committee, if the Department of Revenue would work with the stakeholders and come up with a solution.
· A workgroup was therefore in early the planning stages.

· Toward the end of session, on April 12th, just a couple weeks before the end of session, the Senate adopted a floor amendment on a House Bill 1450.
· HB 1450 was a bill that expanded the very low-income property exemption owned by non-profits to include low-income mobile home parks financed by a city or county government.  The bill made changes to 84.36, the exemption statute.
· The amendment to this bill, which had nothing to do with low-income mobile home parks, inserted language into 84.40.030 – totally out of context with the original language of HB 1450.
· HB 1450’s amendment added language to 84.40.030, (similar to HB 2059), to which said “An assessment may not be determined by a method that assumes a land usage or highest and best use not permitted, for that property being appraised, under existing zoning or land use planning ordinances or statutes or other government restrictions.” 
· HB 1450 also added the following language: “Consideration should be given to any agreement, between an owner of rental housing and any government agency, that restricts rental income, appreciation, and liquidity; and to the impact of government restrictions on operating expenses and on ownership rights in general of such housing.”
· DOR thinks that assessors are already required to consider highest and best uses, although this bill says highest and best uses NOT PERMITTED, sort of a negative twist on the same requirement.  

· DOR believes this language literally means that assessors, when doing an assessment, must consider uses not permitted.   As an example, if an assessor is assessing a residential lot which is obviously zoned residential, is the assessor supposed to list all the uses not permitted before assessing this property, even though it is plain to see that the use is residential? 
· The Workgroup Participants

· At this point we began putting a workgroup together and we started by listing all the potential stakeholder participants, obviously those that were involved with proposing HB 2059.
· We sent an invitation to all assessors inviting participation.
· The assessment community was hesitant to participate citing the reason that they were involved in current appeals and that the timing was too late to form a workgroup.
· However a few assessor’s offices have been actively participating and they include:
· Skagit, Clark, Pierce, Kitsap, Klickitat, Yakima, Snohomish as well as Bob Carlton from WACO.
· Low-income particpants include:
· Paul Purcell – a private developer
· Mark Kantor – an attorney nationally known and respected in the area of tax credits.
· Chris Robinson – an attorney from Oregon and partner with Phinney.
· Norm Bruns
· The group has been meeting since May 2007, but mostly from August 2007 to March 2008, on a monthly basis.
· The discussions have been excellent where both sides have learned a lot about how each other does business and about how complex these properties really are.
· Speakers have included:
· Paul Purcel – showed the group how a developer goes about developing a low-income Section 42 property. 
· WSHFC – Whitney Goetter, showed the group what the Housing Finance Commission role in approving low-income housing projects, and how the credit works.
· Don Chase – Kitsap Housing Authority

· Chris Robinson – proposed legislative change


· Robert Sheppard – Marcus Millichap, a broker involved in marketing Section 42 and 515 properties to potential buyers.
· Robert Lund – USDA, Section 515 properties
· Alan Hemenway – USDA appraiser
· Lisa Vatske – Housing Trust Fund

· We have not met as a group during March or April because we are at the stage now that we need to take stock of where every participant is, what have they heard, what do they think the next step is?

· Once we have compiled the results of the individual interviews, we will see where the gaps are and begin to address the gaps.
· I think that so far everyone has agreed that:

· These properties are truly complex;

· That there is a difference between Section 42 and Section 515 properties and that the appraiser cannot mix comparables.

· That these properties are not like conventional multi-family projects.

· Tax credits stimulate investment.

· These properties have restricted use.

· Rents are restricted.

· Expenses are higher than a conventional apartment.

· Tax credit properties are marketed nationally.

· Projects typically sell after the credits are used up – about ten to fifteen years.

· Goals

· Write a PTA that provides advice on how to assess the various low-income housing projects.  It will:
· Distinquish between the various programs.
· Consider the relevant Washington court cases.
· Sometime in May.
